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	What Qualifies
	What does not Qualify

	

	· Job Loss
	· Bad Decision / Overpaid

	· Illness
	· Unhappy with Location

	· Divorce
	· Purchased another Home

	· Death of Spouse
	· Pregnancy

	· Natural Disasters
	· Walk Away

	· Bankruptcy
	· Home Value Declined
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The Giardinelli Law Group recently achieved favorable results for our client in an employment dispute, where a client was wrongfully terminated. 


J Niswonger, an attorney with our office recently participated as a presenter for mediation training at the La Sierra University Center for Conflict Resolution.  The topic of his recent presentation was “Game Theory and Mediation Strategies.” 











C.A.R. Business Meetings & REALTOR® Expo


Date: 	January 26 – 28, 2011


Where: 	Location:	Manchester Grand 	Hyatt, San Diego





Please contact the California Association of REALTORS® website at


�HYPERLINK "http://www.car.org/meetings/carmeetings/"�http://www.car.org/meetings/carmeetings/� 


to sign up!





MLS Rules & Regulations / Data Integrity (Traffic School)


Date: 	February 4, 2011


Location	Pacific West  	Association of 	REALTORS®, Anaheim





Please contact the sponsoring Association to sign up!





Brown Bag Seminar


Date:	February 10, 2011


Where:	Location:	Southwest Riverside 	County Association of 	REALTORS® 





Please contact the sponsoring Association to sign up! 
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Informing Real Estate Brokers, Association members, and local Businesses for over thirty years.





New Rulings in Massachusetts Could Impact Foreclosure Cases in California





By: Kelly A. Neavel


Orange County Office











In U.S. Bank N.A. v. Ibanez and Wells Fargo Bank NA v. LaRace, the lenders foreclosed on the mortgages secured by the properties owned by Ibanez and the LaRaces.  Both properties reverted back to the lenders.  The lenders brought an action to perfect title in order to sell the properties.  Both Ibanez and the LaRaces argued that the lenders did not have the authority to foreclose.  Under Massachusetts foreclosure law (as in most states, including California) only the present holder of the mortgage is authorized to foreclose, and the statutory law must be strictly followed because there is no judicial oversight.  If the Notice of Sale does not identify the current holder of the note at the time of the notice and sale, the Notice of Sale is void.  In Ibanez and LaRace, the Court noted that this often occurs when the party is identified as the “beneficiary” in the Notice of Default or the Notice of Sale, but later it is learned through Fannie Mae and Freddie Mac that the beneficiary as stated is not the real owner of the loan.





The Massachusetts Supreme Court held that the lender must prove that it has authority to foreclose.  In both Ibanez and LaRace, U.S. Bank and Wells Fargo Bank were assignees of the original mortgages only.  Therefore, they had authority to exercise the power of sale contained in the original mortgages if they were the assignees at the time of the Notice of Sale and foreclosure sale.  The court went on to discuss what is required to prove ownership of securitized loans (loans that are pooled with other loans and assigned to a securitized trust), as was the case in Ibanez.  The court held that an executed agreement that assigns the pool of mortgages, and contains a schedule of the loans clearly identifying the mortgage at issue may be sufficient.  However, the court stressed that there must be proof that the assignment was made by a party that itself held the mortgage.  U.S. Bank and Wells Fargo argued that because they held the notes, they had sufficient financial interest in the mortgages to allow them to foreclose.  The Massachusetts Supreme Court rejected this argument stating, “Where a note has been assigned but there is no written assignment of the mortgage underlying the note, the assignment of the note does not carry with it the assignment.”  The court went onto note that in most cases there is never any proof that the securitized loan trustee ever has the original note properly endorsed and assigned.





Ultimately, in Ibanez and LaRace, the court held that, “the Plaintiffs (U.S. Bank and Wells Fargo Bank) did not demonstrate that they were the holders of the mortgages at the time they foreclosed on the properties and therefore, failed to demonstrate that they acquired fee simple title to these properties by purchasing them at a foreclosure sale.”  The court also held that the foreclosure sales were void.  To add insult to injury, the court further held that because U.S. Bank and Wells Fargo Bank failed to abide by well-established case law and statutes, this holding would apply retroactively to all previous foreclosures conducted by both banks.





Two new, pivotal foreclosure cases were decided this month by the Massachusetts Supreme Court that could have an impact on foreclosure cases here in California. 





perty located in Huntington Beach on the Multiple Listing Service (“MLS”) for
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MARKET WATCH


Etuer adipiscing elit, sed diam nonummy nibh euismod tincidunt ut laoreet dolore magna 


aliquam erat volutpat. Ut wisi enim ad minim veniam, quis nostrud exerci tation ullamcorper. 


Et iusto odio dignissim qui blandit praesent luptatum zzril delenit augue duis dolore te feugait 


nulla facilisi. Lorem ipsum dolor sit amet, consectetuer adipiscing elit, sed diam nonummy 


nibh euismod tincidunt ut laoreet dolore magna aliquam erat volutpat. Ut wisi enim ad minim 


veniam, quis nostrud exerci tation ullamcorper  consectetuer adipiscing elit.





holding would apply retroactively to all previous foreclosures conducted by both banks.  This ruling could affect to thousands of properties foreclosed upon by U.S. Bank and Wells Fargo Bank.





Even though Massachusetts law is not controlling in California, California courts can look to this ruling when addressing similar issues, which may impact California foreclosure cases.  Here is the Massachusetts Supreme Court standard that may impact California law in the future: 


Foreclosures must be done by the real party in interest; 


Chain of title must be perfected, meaning all assignments of the mortgage must be in order;


All documents have to be proper at the time of the foreclosure proceedings or the foreclosure can be deemed improper, and 


Mere possession of the Note is not enough – lenders must demonstrate that they have proper standing to foreclose.  








It should be noted that currently in California, the courts have rejected the argument raised by borrowers that lenders have to produce the original note in order to have standing to foreclose.  However, it will be interesting to see how this new ruling by the Massachusetts Supreme Court, will affect future foreclosure cases in California and other states. 





Application to REALTORS®:  


If this ruling is applied here in California, foreclosures will be harder to complete, which will impact the REO market with less inventory; 


REALTORS® may see an increase in short sales and loan modifications; and


 REALTORS® should always advise their buyers to obtain their own owner’s title insurance policy to protect themselves in the event it is later proven that the property had defective title at the time of the foreclosure sale.
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Business Corner


“We want to help.”
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BUSINESS TIPS





LEGAL TIPS FOR WORKING


IN TODAY’S REO MARKET





Make sure you have experience in handling short sales or REOs.  If you do not, REFER the business to someone who has experience.





Determine the status of the loan or loans on the property.  Depending on the type of loan, lenders have different rights against borrowers.





Beware and inform your clients of possible tax consequences.





Be aware of possible language in the real estate documents, sales contracts, etc., requiring the buyer and/or seller to indemnify the lender in the event of a lawsuit.





Bottom Line:  Never give legal advice.  Have your client consult with an attorney to review any and all documents, or with a tax professional to determine any tax requirements. 





(951) 244-1856


�HYPERLINK "http://www.glawgroupapc.com"�www.glawgroupapc.com� �HYPERLINK "mailto:inquiries@glawgroupapc.com"�inquiries@glawgroupapc.com�





�





The Giardinelli Law Group, APC is back in Canyon Lake!!  


Our new office is beautiful and we are pleased to be back at home.  Mrs. Giardinelli and Ms. Conaway have gone above and beyond to ensure that our office is better than it was before the fire last year.  We’d like to thank all our clients, vendors, and affiliates for your patience and support during this last year.   





Riverside County:	(951) 244-1856				 	  Orange County:  (714) 978-2060





This Newsletter is a copyrighted publication and may not be reproduced or transmitted in any form or by any means without written permission.  This article does not necessarily reflect the point of view of the Giardinelli Law Group, APC, or other person or entity who publishes it.  This article provides legal information abridged from statutes, court decisions, and administrative rulings and contains opinions of the writers.  Legal information is not the same as legal advice, which is the application of law to an individual’s specific circumstances.  Although every effort is made to ensure the information is accurate and useful, it is recommended that you consult with a lawyer to obtain professional assurance that the information provided and your interpretation of it is appropriate for a particular situation. To request further information or to comment on this newsletter, contact us at (951) 244-1856 and visit our website at �HYPERLINK "http://www.glawgroupapc.com"�www.glawgroupapc.com�.
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